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Proposal from the Constitution Committee Working Party

on Rule 3 - Chaired by David Lees

1. At the November meeting, the Executive Committee submitted a proposal that a regulation
be drafted by the Constitution Committee to provide that if a person is in breach of Racing
Rule 3, which prohibits taking the Federation to court, such a person's eligibility should be
suspended by the Executive Committee for a period of up to two years.  This submission was
accepted by Council.  A working party consisting of David Lees (chairman), Lorenz Walch,
Dieter Neupert and Teresa Whelan, was appointed to consider the legalities of the proposal
and to draft any necessary documents.

2.  This report consists of a series of recommendations, both positive and negative, with an
explanation as to why they are made.

Recommendation 1.
ISAF should not attempt to suspend a competitor who issues proceedings against ISAF.

Reason.
There are some hundreds of separate legal jurisdictions through the world and it is impossible for
the Working Party to consider all of them.  However from their experience and general legal
knowledge, it is clear that any attempt to impose penalties on someone who wishes to protect his
or her rights by litigation will be viewed with strong disapproval.  Most if not all jurisdictions would
overrule such an attempt and might hold the person or organisation making such a threat to be in
contempt, something that could lead to imprisonment.

Recommendation 2.
ISAF should set up a system which would enable it to avoid litigation by aggrieved competitors but
which would enable to keep out of the courts.

Reason.
Litigation in the courts is expensive, slow and open to publicity.  It is possible to devise a system of
arbitration which would be cheaper, quicker and which would avoid publicity.  It must be accepted
that there will be aggrieved competitors and now that the top end of the sport is professional, there
will be some who will want to defend their position by reference to an independent tribunal.

Recommendation 3.
ISAF should encourage MNAs to set up their own arbitration systems and encourage competitors
to proceed in their national tribunals rather than go to ISAF.

Reason.
Most questions of eligibility stem from an MNA and the first complaint will go to that MNA.  It would
be better for the MNA to deal with any complaint within its own system.  However, there should be
a residual right to go to the ISAF system if the MNA does not have one of its own.  In practice,
many MNAs already have suitable tribunals.

Recommendation 4.
The ISAF system should consist of two stages, an internal one, probably represented by the
Review Board, and an external one, probably represented by the Court of Arbitration in Sport.

Reason.
 For many reasons, it is desirable that ISAF should ensure that not only is justice done, but that it is
seen to be done.  An ultimate appeal to the CAS would ensure that the people making the decision
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are not associated with our sport.  If they are in the sport of sailing they would, almost by definition,
be established sailors high up in the ISAF hierarchy.  It would be possible to require MNAs or to
recommend to them that they  provide that there is an ultimate appeal  from their decision to the
CAS.  The trouble with any appeal to the CAS is that it would probably not be qualified to
adjudicate on the more technical aspects of sailing.  However, the working party assumes that
most matters which would be the subject of an appeal would not be particularly technical.

Recommendation 5.   
A comprehensive regulation should be drafted to cover all the above points.  In particular it should
provide for MNAs to create or endorse a system of arbitration, set up and ISAF system insofar as it
does not already exist, make detailed rules for the administration of the ISAF system, which rules
would include the procedure for an aggrieved competitor to initiate a hearing.  The rules should
contain provisions requiring that the process be conducted quickly and that any suspension should
remain in force until the arbitration award is made.

Reason.
Most of these points are self-evident, but the questions of speed and the suspension need
explanation.  It would encourage competitors to apply for arbitration if they knew that they could
postpone their suspension by applying.  Equally, if they are suspended, it is only fair that any
question as to the fairness of that suspension should be settled quickly, or at least that the tribunal,
ISAF and the relevant MNA is not guilty of delay.

Recommendation 6.
The Executive Committee should consider whether it should retain the residual powers now vested
in it to review questions of eligibility, Rule 69 decisions and penalties after a breach of the anti-
doping code.

Reason.
Normally litigation is issued against the authority which imposes the penalty.  In the first instance
therefore any litigation, whether to the court or a tribunal, will almost certainly be against the MNA
imposing the penalty.  However, if that penalty is reviewed by the Executive Committee, any
sensible lawyer would consider joining ISAF into the competitor's proceedings.  Presumably the
right of review was included mainly to supervise the decisions of the MNAs.  If this is the case, the
procedure proposed in this report, if adopted, would do away with the need for any review.


